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instruction that the jury, in estimating the damages for his death, may take 
into consideration compensation for the loss of his care, attention, society, and 
comfort to his family, and for solace to them for the sorrow, suffering, and 
mental anguish occasioned by his death. 

9. In an action against a street railroad for the death of one run over by a 
car, plaintiff's evidence showed that deceased was walking outside defendant's 
track, with his back turned to an approaching car, when he attempted to 
cross the track, and that he had not taken more than two steps when he was 
struck, and that he was deaf. Defendant requested an instruction that it was 
the duty of a person approaching a street car track to exercise the care which 
ordinarily prudent persons would exercise, and make such use of his faculties 
as ordinarily prudent persons would make use of under the circumstances, and 
that, if such person were deaf, it was more incumbent on him to exercise his 
sight, and that if deceased failed to exercise such care, and his failure con- 
tributed to the accident, the jury should find for defendant. The instruction 
was given, with the addition that if the jury further found that the motorman 
saw or might have seen deceased go on the track, or approach it with apparent 
intention to cross it, and thereafter used ordinary care to stop the car, they 
should find for defendant. Held, that defendant was entitled to the instruction, 
and its modification was error. 

10. It was error to refuse the charge that, if deceased stepped in front of a 
moving car of defendant when the car was so close on him that a collision could 
not be avoided by the utmost care on the part of defendant's servants, the jury 
must find for the defendant. 

11. In an action for the death of one run over by a street car, it was not error 
to receive testimony of a witness objected to as giving the rate of speed 80 feet 
from the scene of the accident. 

12. The testimony of the witness was not inadmissible because of the fact that 
at the time he observed the car he was in his storehouse, 25 feet from the door. 

13. A witness may be allowed to refer to the stenographic report of his evi- 
dence at a former trial for the purporse of refreshing his memory. 

14. Stenographer's notes of testimony on a former trial may not be referred 
to for the purpose of contradicting a witness. 



AMERICAN BONDING & TRUST CO. OF BALTIMORE v. MILSTEAD. 

June 16, 1904. 

PLEADING — CONTRACT UNDER SEAL — COUNT IN ASSUMPSIT — STATUTES — ALLE- 
GATIONS OP DAMAGES — JURY — CHANGE OF VENUE — CONTINUANCES — 
AMENDED BILL OF PARTICULARS — BILL OF EXCEPTIONS — TRIAL — EXAMINA- 
TION OF WITNESSES — BONDS — LIABILITY OF SURETY — NEGLIGENCE OF PRIN- 
CIPAL—INSTRUCTIONS. 

1. Inasmuch as Acts 1897-98, p. 103, c. 96, provides that in any case where an 
action of covenant will lie an action of assumpsit may be maintained, counts in 
assumpsit may be joined in the same declaration on a contract under seal. 
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2. Where the damages claimed in a declaration are set out in the final count 
thereof in language broad enough to include the other counts, it is not necessary 
that the claim for damages be inserted at the end of each count. 

3. Since Code 1887, sec. 893, makes provision for summoning a jury by one 
other than the sergeant of the city in cases where such officer is unfit to serve, 
the fact that the officer was plaintiff in a cause was no ground for a change of 
venue. 

4. In an action against the surety on the official bond of an officer the first 
count of the declaration set out the officer's appointment and the execution of 
the bond, the default of the officer, and the amount of damages claimed by reason 
thereof, and the refusal of the defendant to pay the damages claimed, and the 
second count set out a renewal of the bond, and identified the covenants therein 
as those set forth in the first bond. Held, that the delaration stated a good cause 
of action. 

5. In an action against the surety on the bond of a deputy sergeant of a city 
the original bill of particulars gave the names of the persons from whom and 
for whom he had collected moneys, which he had failed to account for, all of 
which collections were made within a period of six months before the flight of 
the officer, and subsequently, and two months after the filing of such bill, an- 
other bill was filed oo the demand of plaintiff, which merely showed at what 
time the several amounts collected by the officer had been paid by plaintiff to 
the parties entitled thereto. Held, that it was not error to refuse a continuance 
on the ground that the amended bill had just been filed. 

6. Where the defendant pleaded the general issue, and then sought to file 
special pleas setting up matters whicli could have been proven under the general 
issue, and the order rejecting the pleas reserved to defendant the privilege to 
offer any evidence under the general issue that would have been proper under 
the pleas, there was no error. 

7. In an action against the surety on the bond of a public officer a witness 
testified that he called on the officer on a certain day with reference to certain 
domestic troubles of the officer. Held, that it was not error to refuse to permit 
the witness to answer a question as to whether the officer was intoxicated, and 
whether he remained intoxicated for several days after, the evidence being im- 
material. 

8. Where a question is asked, and the witness is not permitted to answer, the bill 
of exceptions must show what the party offering the witness expected or proposed 
to prove by him, which rule is applicable not only to direct but cross-examina- 
tion. 

9. In an action by the sergeant of a city against the surety on the bond of 
plaintiff's deputy sergeant defendant sought to show by a certain witness that 
the witness had loaned the deputy money on a certain date, the object of the 
testimony being to prove a loan by the witness at about the same time that 
plaintiff was claimed to have loaned the deputy, but it appeared that any money 
loaned by the witness or plaintiff to the deputy was to aid him in certain 
domestic troubles, and not because of any default in the discharge of his public 
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duties. Held, that there was no error in refusing to require the witness to 
answer questions as to the loan. 

10. In an action by the sergeant of a city against the surety on the bond of 
his deputy sergeant defendant sought to show that plaintiff had notice of the 
deputy's embezzlement, and committed a fraud on defendant in continuing him 
in office. A witness for defendant was asked on cross-examination as to 
whether witness had made any suggestion to plaintiff that the deputy was em- 
bezzling money, referring to an occasion when witness spoke to plaintiff with 
reference to some money which witness was informed the deputy had collected 
and did not pay over to the witness, as counsel for the party to whom the money 
was going. Held, that the question was proper. 

11. Where the sergeant of a city knew that his deputy was failing to remit 
collections made by virtue of his office, but continued such deputy in office, he 
could not recover for such embezzlements from the surety on the bond of the 
deputy, the surety not having been informed of such facts by the sergeant. 

12. In the absence of a stipulation a sergeant of a city does not owe it to the 
surety on the official bond of the sergeant's deputy to make continuous and 
diligent search into each levy by his deputy and the payment of money col- 
lected thereunder. 

13. In an action by the sergeant of a city against the surety on the official 
bond of plaintiff's deputy, the evidence conclusively showed that plaintiff had 
no knowledge of the deputy's embezzlements until after his discharge, and the 
court instructed that knowledge of facts and circumstances naturally calculated 
to excite suspicion in the mind of a person of ordinary care and to prompt him 
to inquire is sufficient to affect the party with knowledge of all facts necessarily 
to be discovered on such inquiry, and to which the facts known furnished a 
reasonable and natural clue, and, if the jury believed from the evidence that 
plaintiff had such knowledge, the jury should, in the absence of countervailing 
evidence, find plaintiff chargeable with notice. Held, that defendant could not 
complain of the instruction. 

14. It is not error to refuse instructions on matters fully covered by other in- 
structions. 

16. Mere negligence on the part of the obligee in the bond of a public officer 
will not avoid the contract of suretyship, but good faith is all that is required. 



WASSERMAN et nx. v. METZGER. 
June 16, 1904. 

APPEAL AND ERROR — NECESSARY PARTIES — PROCEDURE. 

1. Although no objection was made in the trial court, nor before this 
court, upon the ground that necessary parties are not before the court, the 
court on appeal will, where there is such a defect, send the case back, in 
order that the proper parties may be brought before it by proper amend- 
ment. 

2. In a suit to set aside a sale under a deed of trust to secure a note, a 
bank that took the note as collateral security from one who had no title to 
it, long after it had been fully paid, was a necessary party. 



